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Re5pondents. ‘O, P INION

PETITION for a Wri:z of Review. Orders annulled.:
Kegel, Tobin & Hamrick and Frederick T. Guckenberger for

‘Petitioner.

Greene & Diamond and Harold L. Greene for Respondent Thomas

No appearance for Respondent Workers' Ccmpensation Appeals
Board. ' | o

Petitioner, City of Santa Ana (city), seeku review and - - .

‘annullment of orders of the Workers Compensation Appeals Board

that, in effect award re5pondent Thomas E. Taylor (applicant)

permanent disabilicy benefits on a disability rating of 56

. percent based upon its determination that - the applicant is

limited to "light work." The city contends the Board's orders’
do not sufficiently state the evidence relied on and the '

evidence relied on by the Board does not constitute substantial
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evidence to support its decision. We agree, and the orders
will be ennulled. |

The epplicant was employed as a police officer by the city
which is legally uninsured. He filed two applications for
adjudication of claim alleging injuries to his right hip on
October 22, 1975, and January 23, 1978. Industrial injury was
admitted by the city in Tespect to one of the claims and
-disputed in the other. The trial Judge ultimately determinedy
however,-that theidisnuted injury was also industrielly caused.

The appiicant was referred for examination end report to
Arthur F. Mead, M.D., as independent medical examiner. _
Dr. Mead submitted a report dated June 12 1979 in which he
diagnosed: "Chronic residuals of right buttock-upper thigh
_contusion gsprain-strain aseociated low grade sclatic right |
‘neuritis without gross objectivelmotor, sensory or reflex
ebnormalities,.etc.“ Suﬁjective factors were stated es: "o .
mild right buttock end right leg discomfort-pain. This pain'
might be aggravated-to siight nain by factors tending to
. aggravate in form of pressure or continued stretch on the right
buttock sciatic elements.r —

Dr. Mead was cross-examined on his report by'deposition
taken in his office‘on March 26, ;980. ‘ '

Based on the entire medrcal record, including the report
and testimony of Dr. Mead, the WCAB trial judge submitted
rating instructions uola Permanent Dieabiliuy Rating Specialist

which were evaluated as producing a 24-1/2 percent permanent
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disability rating. Findings and awards issued awarding
permanent disability benefits on a rating of 24-1/2 percent as
apportioned between‘thertwo injuries.

. The applicant petitioned the Board for reconsideration
urging that Dr. Mead's report.and testimony established a work

restriction limiting him to "light work" and that the 24-1/2

‘ rating failed to take account of the "light work" limitation

end was inadequate. o B : _ -A,ﬂ IR
In his report and recommendation in. respect to the ': .
applicant = petition for reconsideration, the trial judge |
stated: o " -
""As to permanent disability caused by these two incidents,
Dr. Mead states: - o . |

"'ObJective factors of permanent disability are of a mixed

'nature in that he shows consistent right superior buttock "’

(gluteal palpation[)1 tenderness, but none elsewhere, this none

- elsevhere tending to rule out a gross hysterical type of
-involvement for the- patient is definitely consistent about the
-localization of the tendernesa. He shows right supine straight
. leg raising positive stretch signs but then on the other hand

 shows a negative sitting straight leg raising test bilaterally

and no gross neurologic deficit, negative EMG (W. D. Lindgren,

M.D.). His x-rays of the‘pelvis and 1umbosacra1‘spine are also

'within normal limits.

"'From a disability rating standpoint this patient is in

possession of a right,buttock sciatic mechanism which limits

3
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him to workl1l/] with respect to the right hipmechanism.'
the other hand he can stand or sit for an 8 hour period either
posture alternatively but it would appear that he cannot
perform police type work with reference to the need of such
work for carrying a heavy gun belt and associated accessories |

about the right waist and right upper buttock particularly.’

“'The Court found . . . the disability for the two incidents -

to be as follows.

kY

| degree of slight, increasing to moderatetz/] ‘when direct'

pressure is applied to the right buttock or wearing or carrying o

heavy veights about the walst. .

"2. Right buttock and right leg disability |
precluding applicant from police type work because of need to
carry a2 heavy gun belt and associated accessories abcut the
right waist and right upper buttock. (See: rating instructions. )

"It 1is submitted that the instructions to the Disability
Evaluating Bureau adequately describes epplicant s permanent
disability caused by the two incidents referred to."

The Board issued an order granting reconsideration and a
decision after veconsideration amending the findings and award

insofar as here pertinent to increase the disabiliry rating to

"1/ 1In his deposition testimony Dr. Mead stated that the word
T1ight" should have appeared before the word "work" but was
inadvertently omitted.

2/ The trial judge allomed for greater pain ("moderate") than
Jid Dr. Mead (V'slight").

.—4-.
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56 percent and to Iincrease the award accordingly. The order

and decision itself contains no statement of reasons or

specification of evidence but refers to "the reasons set forth

in the Opinion this day being filed and served concnrrently

herewith-" - o ) - )
The pertinent portion of the Board's opinion reads:

""We need not determine if the judge 8 rating instructions

are justified by the discussion of the factorslgg disability 1

coﬁtained in the June 12, 1979 Teport of Dr. Arthur F. Mead,
the agreed medical examiner, because Dr. Head clarified his
views at the deposition of March 26, 1 1980. Dr. Mead testified
that he believes that the applicant should be limited to light
work as defined in the Guidelines for Work Capacity of the

‘_DLVlSlon of Industrial Accidents. (See Schedule for Rating

Permanent Disabilities, Division of Industrial Accidents.)

(Transeript of Deposition, p. 12 )y
. "We will grant reconsideration and rerate the applicant's

disability based on the restriction to light work recommended

- _1.25. Mead, which restriction we believe is within the range

'.of the medical evidence presented. That restriction warrants a

standard'rating of 50Z. . . . [The applicant] is . . ..entitled ‘
to have that rating calculated based upon his age and |
occupation at the time of the most recent injury. o . .
Accordingly, we will enter a finding. that the applicant 8 two
injuries combined to producerpermanent disability of 567 after
adjustnent for age and occupation;" (Emphasis added.).
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The city petitioned for reconsideration of the Board's
order granting reconsideration and decision after
reconsideration, urging insofar as is ‘here pertinent that in
overruling the trial judge the Board selected only an isolated
portion of the testimony of Dr. Mead and that considered as a
whole, Dr. Mead's report and testimony did not constitute '
substantial evidence to support a "light work“ restriction and
disclosed that the restriction to "light work" ‘as understood by
Dr. Mead was substantially different from the meaning ascribed
to that expression in the Guidelines established by the Board.

The Board denied ‘reconsideration, stating in pertinent '
part: "As to the defendant s contentions that we erred im
finding that the two'injuries‘. . . caused permanent disability
of 56%, we remain convinced that our findings are justified by
the opinion of the independent medical examiner, Dr. Arthur F.

Mead. We explained in our previous Opinion that we found

l:persuasive and relied upon the opinion of Dr. Mead expressed in

his deposition testimony of March 26, 1980, that the

applicant's disability limits him to 'light vork’ as defined in
Lirghit Yoz

e

the {Guidelines for Work Capaciég;bf the Division of Industrial

‘Accidents (see the Schedule for Rating Permanent Disabilities,

Division of Industrial Accldents.)’ (Transcript of Deposition,

lpage 11. )

"The defendant argues that Dr. Mead 5 opinion that the

‘applicant should be limited to light work does not accord with

his description of the applicant's subjective complaints and

-6 ' ' . FORM 69.



=

AT

Y

W

: S

specific' limitations. However, Dr. Mead's testimony indicates

that he is familiar with the definition of ‘light work'

contained in the Guidelines for Work Capacity. (Schedule for

Rating Permanent Disabilities, supra. ) [Esphasis added.]

"The use by medical experts of a Guideline category for the
characterization of an employee's permanent disability in lieu
of a more specific and detailed characterization of the
applicable factors of disability 1s a common and proper
practice.- It simplifies the rating process and promotes

uniformity of ratings._ The defendant has not shown that

Dr. Mead s use of the Guideline category of 1limitation to light -

work was based on an erroneous understanding of the disability

included in that category even though the defendant had an'

"ample opportunity to clarify that point in its .

CTOSE" examination of Dr. Mead at the deposition. In the
absence of persuasive evidence that Dr. Mead did not understand

and misused the Guideline categories, we will accept his

characterization of the applicant s disability."

) On review the city renews the contentions made in its

petition for reconsideration.

Although the considered expert opinion of one physician may

constitute substantial evidence supporting a determination of

the Board (Smith V. Workmen ‘s Comp. App. Bd (1969) 71 Cal.2d

588 592, see Place V. Workmen's Comp App. Bd. (1970) 3 Cal 34

72 378 LeVesque V. Workmen s Comp. App. Bd. (1970) 1 Cal 34

627 639) a physician 8 opinion based upon a misunderstanding

-
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of applicable legal standards or the relevant facts cannot
constitute substantial evidence to support the Board's

determination. (Place v. Workmen's Comp. App. Bd., scpra;

Smith v. Workmen's Comp . App. Bd., supra, 71 Cal.2d at P- 593;

Zemke V. Workmen s Comp. App. Bd. (1968) 68 Cal 24 794, 798. )

Moreover, when the Board relies upon the opinion of a
particular physician in making its determination, it may not
isolate a fragmentary portion of his report or. testimony and
disregard other portions that contradict or nullify the portion
relied on; it must give fair comsideration to all of his .
£indings. (E.g., Abril v. Workers' Comp. Appeals Bd. (1976) 55

Cal.App.3d 480, 486; Franklin v. Workmen's Comp. Appeals Bd.

.(1971)~18 Cal.App.3d 682, 684; Luchini v. Workmen's Comp. App.
Bd. (1970) 7 Cal.App.3d 141, 145, £n. 2; Mann v. Workmen's

Comp. App. Bd. (1968) 265 Cal.App.2d 333, 339.)

Further, a decision of the Board either denying or granting

a petition for reconsideration or amending the original

findings or award after reconsideration must 'state the

. evidence relled upon and specify in detail the reasons for the

decision." (Lab. Code, § 5908.5.) And if the evidence relied

upon and the reasons stated for the decision do not support it,

the decieioﬁcmust be annulled. (Goytia v. Workmen's Comp. App.

"Bd. (1970) i'Cel.3d 889, 893; Granado v. Workmen's Comp. App.

Bd. (1968) 69 Cal.2d 399, 406-407; Evans v. Workmen's Comp.
App. Bd. (1968) 68 Cal.2d 753, 755.) S

FORM 69.8



Finally, on review for supstantial evidence in support of
the Board's determination, the "test of substantiality must be.:
measured on the basis of the entire record, rather by simply
isolating evidence which supports the board and ignoring other
relevant facts of record which rebut or explain that ‘

'B -

evidence.” (Garza v. Workmen's Comp. App. Bd. (1970) 3 Cal 3d

312, 317; accord: Lamb v. Workmen's Comp. Appeals Bd. (1974) h
Cal 3d 274, 280- 281 LeVesque v. Workmen 3 Comp. App. Bd., |

supra, 1 Cal:3d at PP- 638-639 fn. 22 HurWitz v. Workers"
Comp. Appeals Bd. (1979) 97 Cal .App.3d B854, 861, fn. 3.)

A review of the record in this case discloses that in
grantlng the applicant 5 petition for reconsideration and

amending the findings and award and in denying the city 8

_,petitionvfor reconsideration the Board failed to adhere to the

foreg01ng principles which should have governed its
detezmination., . . | | |

‘; The only evidence referred to by the Board as supporting
'ita determination that the applicant was subject to a "1ight

votk“ restriction was Dr. Mead s deposition testimony "that he _

f Béiiévéé'that the applicant should be limited to light work as
-.defined in the Guidelines for Work Capacity of the Division of

_lndnstrial Accildents," citing page 12 of the deposition
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transcript-éf The Board did not éontradict or refer to-
evideﬁce contrary to the city's contention that D:; Mead's
opinion the applicant was restricted to light work did'not
aceord with his description of the applicant's subjecﬁfve,
éoﬁplaints énd specific limitations. Rather, it purported to
answer that contention by étating, without pointing'to-any
specific testimony by Dr. Mead, that his "testimony indicates
tﬁat he is.familiar'wi;h'thé definition of 'light work' " .
;ggtaiged iﬁ the Gﬁidelinés for Work Capacity" established by
the'ﬁoard. . N ' - |

. -In so ‘concluding, the Board erred in two respects. First,

it failed to state the evidence it relied on to come to the

erucial conclusion that Dr. Mead was familiar with the meaning

_.of "light work" as utilized by the Board. The purpose fox the

requirement that the Board state the evidence relied on is to
help the Boafd avoid careless or arbitrary.decisions and to

make the right of review more meaningful by aséisting reviewing

courts in gscertaining the basis for the Board's decisiom.-

(Goytia v. Workmen's Comp. Appeals Bd., 8u§ra, 1 Cal.3d at
\soyt:2 .

‘§;7893.) Neither purpose is served by a general reference to

3/ 1In the_first sentence of the next succeeding paragraph the
Board. did state that it believed the "light work' restriction
recommended by Dr. Mead "is within the range of the medical

"evidence presented." We do not believe the Board meant thereby
"to refer to evidence other than the testimony of Dr. Mead. If£

{t did, the expression 'within the range of the medical
evidence presented" does not satisfy the statutory requirement
that the Board "state the evidence relied upon and specify in

detail the reasons for the decision."” (Lab. Code, § 5908.5.)

-10- _
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the entire testimony of the physician relled on by the Board.
‘Secondly, the Board's conclusion 1s not supported by the

record. It is true that in both his report (as corrected at

the time of his deposition [see fn. 1, ante]) and in his

deposition testimony Dr. Head mgde reference to the term "light
work." It is also true that at his deposition in answer to a
question whether it would be desirable that the applicant be

permitted to sit or stand depending upon the nature of his

_pain, Dr. Mead stated: "This would be ideal but I still think
~he falls within the definition of 'light work' ~ That's

essentially what I was describing in the languege of the art by
the Industrial CommLSSion 5 criteria. This is a criteria for i
'light work'. . . . And that 8 what I feel that he has.

However, immediately after EO saying, he interrupted the .

questioner and stated: “A disability that limits him to 1ight

worh'with respect to his right‘hip. I didn t say for any other

part.'’ (Emphasis added.)
E It is little wonder that the WCAB trial judge did not

submit rating instructions based on, & "light work" a

j restriction. .As utilized by the Board the expression that a )

person is 1imited to "light work" cannot apply to a particuler
joint muscle or limb it applies to the whole indiVidual and

means that he is not employable except in service requiring

-11-
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only "light work," work requiring "a ninimum of demaﬁds for
physical effort.”" (WCAB Guidelines for Work Capacity.)
Further, when Dr. Mead was asked by the city's attorney at

the deposition. to. define his understanding of the term "light

work"™ he replied: “That arpatient,‘with respect to the part,

does "not have to do rapid, repetitive movements or very heavy

movements; that they can use this part in a neutral plain
[sic]. Say, nof'working against gfavity particﬁlarly; say, not
climbing stairs with, for instageé; the hip or rapid descent
down inclines, stairs or whatever. But particular [sic] _
ascenﬁing upstailrs or ladaers. tﬂ] Neutrali working iq a; _

neutral plain [sic] but not required EE‘QE rapid, rebetitive

movements, such as running." (Emphasis added.)

Dr. Mead did not testify that he was familiar with the

| Guidelines for Work Capacity of the Division of Industrial

Accidents or the Schedule for Rating Permanent Disabilities of

_the Division of Industrial Accidents. His reference to "the

language of the art by the Industriasl Commission's criteria"

could conceivably be taken as a féferencé to the Guidelines or

the Schedule were it not for his description of the "1light

work" restriction applying to the applicant's right hip only

and were it not for the fact that the physicél limitations he

"ascribed to the applicant were wholly inconsistent with a
" restriction to "light work" as that expression is defined by

lthe Board.
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Although Dr. Mead stated he éid not believe the applicant
could wear a heavy weight around his waist such as a gun in a
holster, he stated the applicant had‘a good range of motion in
his back and opined that the applicant was not restricted in
lifting except possibly in respect to very heavy weights.
Although he believed the applicant would have increased pain

with running and with walking steps or steep grades or sitting

- for protracted periods of time, he testified that the applicant

ould work an eight-hour day involving mixed sitting and

standing and that he could walk reasonable distances on a 1eve1

- plane. Clearly the disability as described by Dr. Mead did not

limit applicant'to work requiriag "minimum'" physical effort.
We agree with the Board that the use by medical experts of

& Guideline category f01 ‘the characterization of an employee's

- permanent disability, if knowledgably made, may be a useful -

tool for simplifying the rating process. However, when as here

the Board isolates and accepts a physician 8 testimony that the

-injured worker is restricted to "light work" when the record °

conclusively demonstrates that the physician did not use that

' expressiou in the same way and with the same meaning ascribed

to it by the Board the Board 5 reliance on the isolated bit of
testimony is reminiscent of nothing so much as the old Groucho

Marx television program in which Groucho would say to the 7'

_contestant. "Say the magic word and the duck will come down and///,

_ you-ll win a hundred dollars." )/
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~ The order granting reconsideration and the decision after

reconsideration are annulled.

CERTIFIED FOR PUBLICATION.
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reconsideration and the order denying the city's petition for

1 concur:

' MCDANTEL
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I tespectfully dissent.

The Workers' Compensation Appeals Board granted
reconsideration and rerated applicant's disability based upon
a.restriction to "light work."

In my opinion tne restriction to "light work" is
supported bfhéhbstantial evidence. The independent medical

examiner, Dr. Arthur Mead, testified that in his opinion appli-.

. cant's disability limited him to "light work." Tne Board found

tnat’Dt. Mead's testimony otherwise demonsttatea that he was
familiar with the Guidelines® definition-of "1ight work" and
:erated_applicant‘s disapility accordingly.

) The majority concede that the expert opinion.df one
physician may constitute substantial ev;dence supporting a
determination of the Board. However, they have ‘in effect re—“
heighed,the evidence and concluded that Dr. Mead's testimony does
not demonstrate that he understood the Guidelines’ definition of
"llght wark " |

In my oplnlon the evidence supports the Board's finding

w1th respect to the significance of Dr. Mead's testlmony. The .
Board's Gu1d°llnes for work capacxty define "light work" as
follows: . "Dlsablllty resulting in l;mltatlon tn llght work
contemplates the 1nd1v1dual can do work in a standlng or walk-
1ng p051tlon, with a minimum of demands for physical effort.

“ A Dr. Mead testified, inter alla, that appllcant s con-
dltion would be aggravated by normal pressure on or continued

stretcnlng of the rlght buttock sciatic mechanism; that aggra-

i
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vation could result from applicant's wearing his gunbelt oT
sitting against any object that might press against the injured
area; that applicant should avpld'walking stairs, climbing
ladders or running, although he might walk on a level surface.
Or. Mead also testified that in order to avoid aggravation -
applicant should spend approximately half his time sitting and
nalf standing, and that appllcant should be in a work situation
where he could sit or stand. alternatively as the pain in his hip

dlctates. This testlmony is entlrely consistent wlth the Guide-

lines* definition of "lignt work" and supports the doctor's

statement that ne was using the term “l}ght work," as language of
art as used'in the Board's Guidelines. Moreover, it provides B
evidence supportive of the doctor's conclu51on that applicant's
dlsablllty restricted hlm to "llght woTk." |

_ 1t is the function of the reviewing court to examine the
‘enpire record to determlne whether the conclusion of the Workers'

Compensatzon Appeals Board was supported by substantial evidence.

(Lab. Code, § 5952 LeVesque v. Workmen's Comp. App. Bd. (1$70) 1

Cal.3d 627, 637. The substantial evidence rule does not permit
this court to reweigh the ev1dence and substitute its judgment
for the judgment of the gBoard. It may not isolate and accept
wpat it pefceives as‘conflicting evidence and disregard support--
ive evidence. Furthermore, it is not the proper function of this
court to independently weigh the cpnflieting evidence against the
evidence supporting the Board's decision. ﬁather, it is the duty

of the reviewing court to determine from the whole record whether

-2-
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the conflicting evidence so discredits the supportive evidence as

to render it insubstahtial.' (Mendoza v. Workers' Comp. Appeals

'Bd. (1976) 54 Cal.App.3d 820, 823. Dr. Mead's opinion was not
. discredited. His testimony provides substantial evidence in
-support-oﬁ thé Board's determinaﬁion in this case. '

T . -
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