STATE .F CaA :\NIA
=====—

DEPARTMENT OF INDUSTRIAI. RELATIONS

SELF-INSURANCE PLANS
107 5. BROADWAY

LOS ANGELES. CALIFORNIA 90012
{213) 620-5578

June 20, 1983

Kegel, Tobin & Hamrick
Attorneys at Iaw

P. 0. Box 76907 .

3325 Wilshire HElvd.
Los Angeles, CA 90076

Atim: Mr. W, Joseph Truce
Attorney at lew

B Percy Scullark v. The Garrett Corporat:l.cn
Case No. 80 LB 1095-244
Self-Ingsurance Cariificate No. 1020

Dear Mr. Truce:
This will confirm cur telephone conversation of June 16, 1983,

I feel Mr. Scullark is due rehabilitation temporary disability indemniiy pay-
ments far the period that he was being evaluated by the independent vocational
evalustor. Please Tefer to the Opinion snd Order Granting Becopsiderption gnd
Decision After Reconasideration dated October 8, 1582 wherein it states, "It is
further ordered that the Decision and Order of the Rehabilitation Bureau dated
Jaxuazy 4, 1962 be, and is herety, EEINSTATED." The Behabilitation Buresu
states in part, "... it is the feeling of this consultant that ficcther services
are warranted to My, Scullark for his indusirial injury of 10/25/79. ..." I

 you refer to the Administrative Divector’s Rules & Begulations section 10016,
"Eshabilitetion temporary disability indemmity peyments... such peyment shall

- centinue dmring the pendence of vocaticnal rehebilitaticn services unless the
Behabilitation Bureeu otherwise ordsrs. ..." The Behabilitation mm
no such arder,

Also, please refer to two penel decisionms: Amacv.lndustﬂalrndmity
T9SF280-205, Augnst 10, 1962 which was printed in the GWCR October 1582, page
205, and also Tlilaystzi v. State wﬁmmmmmm.
These cases sitate htmhaﬂﬂhﬁmbmeﬁtumtohmdam
even if he is determined to be an wnqualified worksr.

If, as you stated, the independent rebabilitgtion mlcu:, !!r. Irs Cohen,

‘has not done his duty as ordered by the court which was to determine if Mr,
Scullark was a qualified injured worker, them I would think it would be the
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Xegel, Tobin & Hamrick -2 - June 20, 1963
Atta: Mr. W. Joseph Truce

Tractical approach to have the counselor determine vhether or not Mr. Scullark
hgwi!hdmsmdwmrgtﬂisﬂmmdawidmtdmw
ary disaddlity peyments by further litigatiom.

his driuumudwmhgmmum&.tmmmm
of self insureds receive all of their bemefits. However, we are not directed
to secure wmwarrented payments. In'H:iseuoIbelimactimahould'bohhn
tominimizeﬂ:eexpolmtothamplmr, Gerrett Corporatian.

My recamendstion would be at the minimum to pay Mr. Scullark rehabilitation
tomporary disability payments for the period that he is being evaluated by

the independent rehabilitation counselor, Mr. Ira Cohen. I would further recom-

- mend that actian be taken to speed up such things as determination of Mr. Scullark
as to vhether oxr not he ig a gualified injured worker. I feel you are in a
penalty situation ot the present time and you mey be assessed a 10% penalty

far the entire period of temporary disability and 10X interest an ail payments
not paid to date. If your present plan of operation is maintained, I can see
Gaxrrett Corporation being stuck with & tremendous bill needlessly.

As e additional comment, payment carmot be held up if you may possidbly some-—
where in ths future come up with additional proof that the situation does not
exigt. If you do not have proof at this time, payment should be made. You
have had since Jamuary 4, 1983 to ssarch for this information.

In the interest of speeding up this case thet has obvicusly been going at a
snail's pace and because Mr. Scullaric has camplained he is not getting any
meney and that he feels he is being "starved out™, I am sending s copy of this
hmum&mﬁc@pmﬁmunﬂuhmmm, o8, in
the hopes that scmething will be dcne a8 soon &8 possible.

I apprecigted the time and cansiderstion you gave me on the pbone and although
I may agree with you on severasl points and I believe you have given this case
youx best ahots, there are certuin btesic laws that muat be followed.
thgathmktomumumliue. '

‘Vw t:n.l;rym:,

rSupsrvising Consultant
(/S.J:-Inmec Plans

JWB/1v :
Cepy/CI8 of Califernis
Atin: Sharron Sacks;

Mr. A. J. Luckevichm,

V.P./Controller
THE GARBETT CORPORATION
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The Garrett Corporation

9851 SEPULVEDA BLVD.
P.O.BOX 92248

LOS ANGELES
CALIFORNIA 930008
Tal:(213) 670-0131/ 776-1010
Twx: 910-346-5729

DIRECT LINE:

(417)6678
July 8, 1983 ,<”
Mr. John W. Buck
Department of Industrial Relations
Self~Insurance Plans
107 So. Broadway, Room 5043
Los Angeles, CA 90012
Re: Percy Scullark v, The Garrett Corporation

Case No. LB 109-244
Self-Insurance Certificate No. 1020
Our Docket 83-066

Dear Mr. Buck:

I am responding on behalf of The Garrett Corporation
to your letter to Mr. Truce dated June 20, 1983, a copy of
which was directed by you to Mr. Luckevich. Although I am
uncertain as to your official interests in writing such 2
letter, Garrett is appreciative of your stated intention of
reducing  the Corporation's potential exposure in the
above-referenced case.

, In response to your letter, 1 have reexamined in
greater depth the documents and evidence gathered in this
case, particularly as to the potentially fraudulent nature
of the claim, as well as considered many of the issues you
raised with our cognizent managers, independent program
administrator and outside counsel. This reexamination has
resulted in even greater conviction on the part of all concerned
that the Corporation is following the only prudent course
of conduct available to it. I appreciate your position that
certain presently undisbursed funds may arguably be past due,
assuming the claim is found non-fraudulent and that certain
compensable non-precedential Board Decisions are held to be
controlling despite an applicable Supreme Court decision to
the contrary, and that, therefore, a 10% penalty and interest
might apply to the claim amount. I am convinced, however,
by the substantial evidence of fraud existing in this case
that the Corporation's position, as implemented by Mr. Truce,
is the correct onme. The Corporation's actual loss would be
greater if such payments were made to the claimant, his claim
then denied at trial, and the claimant found to be
Judgement-proof when ordered to refund the payments.

One of The Signal Companies
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Mr. John W. Bruck
Page Two

As to bringing this case to a swift resolution, The
Garrett Corporation is wholeheartedly interested in resolving
proper claims against the Corporation in a timely manner.
The trial is set for August 8, and we have no control over
the Judge's calendar nor any proper procedure available to
us to acquire an earlier trial date. As to an earlier
settlement, your non-confidential letter might operate
counterproductive to your stated purpose in that it could
€ive to an unsphisticated claimant what appears to be an
endorsement by a State agency of the propriety of his c¢laim,
particularly where that agency is not fully cognizant of the

' relevant evidence. Nevertheless, Garrett is continuing in

good faith to consider any fair and equitable settlement
opportunities that may become available.

Since there 3is no basis for belief under your
legislative mandate that Garrett would not have the financial
stability to make payment should an sadverse judgement be
rendered, I trust that you will be as patient as the parties
are to allow the judicial process to run its proper course.

Please direct all future communications, either oral
or written, regarding our self-insurance Plan to our outside

-counsel and/or the Corporation's Legal Department. Directing

such correspondence to our Plan administrator is improper
in view of the fact that this claim is ip litigation and that
the administrator as agent of the Corporation in this matter
is represented by counsel. Thank you for your interest in
The Garrett Corporation's welfare.

Sincerely yours,

THE GARRETT CORPORATION

%&}/ ) é)”*’%

Gary D. Speer
General Attorney

GDS:keh

cc: Mr. W.J. Truce, Kegel, Tobin & Hamrick :
Ms. B, Hunt, The Garrett Corporation - Safety
Mr. A. Luckevich, The Garrett Corporation, V.P.,
Controller
Mr. R. Anderson, Manager Self-Insurance Programs
Ms. K. Maaele, CDS of California .
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1 WORKERS COMPENSATION APEALS BOARD
. . \ \“\/ﬁ:’-‘-
2. STATE OF CALIFORNIA \u \
S \ Case No.. 80 LB 109-244
4| PERCY SCULLARK, )
5 Applicant OCPINICON AND QRDER
5 DENYING RECONSIDERATION
vs. GRANTING RECONSIDERATION

(BOARD MOTION) AND DECISION

GARRETT CORPORATION
7 , AFTER RECONSIDERATION

Permissibly self-insured,

8

9 ’ Defendant

10

11 Applicant has petitioned for reconsideration f?qm the

12 decision issued by the wofkers' compensation‘judge (ﬁéJ) in this
13 case on September 21, 1983 which granted defendant’s peﬁition o
14| reopen, which rescinded the Rehabilitation Bureau's order requir-
15} ing payment of retroactive benefits and which gave defendants a

Tfedit for permanent disability indemnity advanced pursuant to

&

tﬁ 174 +He prior award. Defendant contends that the report of Dr. Jack

18| vVandernoot does not indicéte that.any improvement had taken place
19| in petitioner's condition and that no substantial evidence exists
20| to support the denial of petitioner's retroactive temporary dis-

21 arility benefits. |

22 The Board believes that the judge's decision on the issues of
23| permanent disability, is justified by the report of Dr. Vanderncot
24 and by the photographs ﬁhat were admitted in evidence. Since

25| petitioner has not pointed to anything specific in the films that

26| would tend to suggest that the judge has inaccurately characterized

27] what was shown therein, we cannot say that the WCJ erred in

AY

4 WCAR

- 118 :
w179
DEFARTMENT QF INCUSTRTAL RELATIONS

T osr @ SIVISION OF INDUSTRIAL ACCIODENTS
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-} 1.

relyiﬁg on the films.l/ Although petitioner states that Dr.
Vandernoot did not say that applicant had actually gotten better,
the fact is that applicant had previously been rated on the
basis of Dr. William Rﬁorer's report. Tﬁat report stated that
applicant had "variable pain in the low back extending into both
legs which is aggravated by sitting, standing, drivihg, walking,
bowel movements and active use of his back."™ That report also
states "this patient has evidence of lower lumbar strain with
nerve root irritation in the right side of the low back which
may reasonably be considered the consequence of the injury of
October 25, 1979." l
‘ the

The evidence that was submitted in connection with/petition
to reopen, is clear in establishing that applicant nc longer
has this pain that is aggravated by'"actige_use of his back" and
that he apparently also no longer has nerve root irritation in
the right‘side of the low back. In other words, applicant either
has recovered,or he misstated his complaints originally. Under
either alternative, grounds for reopening exist.

Petitioner's contention on the issue of rehabilitation
benefits is not total}y clear. Petitionsr apparently does noﬁ
objec;'the rescinding of the award of temporary aisability
indemnity after December 28, 1982, Petitioﬁer's;cdntention is
instead phrased as follows: "There isnothimgin tﬁe record

which demonstrates any capability on petitiomer's part priocr to

December 28, 1982 to engage in his regular and customary duties

1

1 .
=/The content of the films and the photographs is not even dis-
cussed in the petition. .

SCULLARK ' -2~
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STO 113 . mEV. A-72:

as a production machine operator." First, this is inaccurate.

Dr. Vandernoot's report does demonstrate this capability. Second-

ly, the argument that petitioner makes, fails to take into
account the fact that the only reason that applicant had been
awarded temporary disability indemnity for the period before

December 28, 1982, was that such payments were to be made on a

‘rehabilitation basis rather than a medical basis. Thirdly, even

assuming thé‘issue of temporary disability indemnity for that
period on a-medical bagis is in fact properly befcre us, then we
are still faced with the problem of whether applicant has
satisfied his burden of proof in establishing that he ig
entitled to temporary disability indemnity on a medica; Egsis
through that date. '(Labof Code Section 5705) Peiitioner doe§
not refer to such medical evidence, andimfact at the trial
level, petitioner did not coptend that he was entitled to tem-
porary disability £hdemnity on a medical basis after the date
that defend;nt'had actually. furnished benefits.

To clarify the judge's decision, we will grant reconsider-
ation for the sole purpose of issuing a finding that the injury
caused no permanent d;sability |

For the foregoing reasons,
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IT IS ORDERED that applicant's petition for reconsideration’
filed on October 11, 1983 be, and it is hereby, DENIED.

IT IS FURTHER ORDERED that reconsideration be, and is hereby
GRANTED ON MOTION OF THE BOARD. |

IT IS FURTHER ORDERED that the decision of September 21,
1983 be, and it is hereby, AFFIRMED and the following added

thereto:

SUPPLEMENTAL FINDING

6. Applicant's industrial injury caused no permanent

disability.

[
DATED AND FILED IN SAN FRANCISCO, CALIFORNI
KOV 10 1983 / Z

SERVICE BY MAIL ON SAID DATE TO ALL PARTIES
LISTED ON THE OFFICIAL ADDRESS RECORD.

SCULLARK
80 LB 109-244

ed —d
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CASE NO. 80 LB 109-244
PERCY SCULLARK - VS. GARRETT CORP.

WORKERS' COMPENSATION JUDGE: MAURICE J. CAREY
DATE: October 24, 1983 '

RECOMMENDATION ON PETITION FOR RECONSIDERATION

I
INTRODUCTION

Order Granting Petition to Reopen issued on
September 21, 1983 granting the defendant's Petition to
Reopen for decreased disability, and rescinding the Order
and Decision of the Rehabilitation Bureau requiring the -
defendant to make payment on certain retroactive benefits.
The trial Judge also held that the applicant was not entitled.
to further rehabilitation services.
| The applicant filed a timely appeal contesting
these decisions.

IT

Originally this Judge issued a Findings and Award
on July 23, 1982 granting the applicant 1l43% permanent dis-
ability based upon the defense medical of Dr.‘William Rhorer
(who implaced a work restriction against very heavy work).
Tpere was no appeal by the defendant from that decision.
However, the defendant filed a Petition to Reopen for reduced

permanent disability rating contending that there was substantial
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PERCY SCULLARK - 80 LB 109-24L -2-

improvement in the applicant's condition since the issuance
of the prior award. In additien the defendant filed a timely
appeal from the Decision and Order of the Rehabilitation
Bureau, which had -issued on May &4, 1983, wherein the appli-
cant was held entitled to temporary diszbility maintenance
‘benefits from December, 1981 to present and continuing. The
defendant contended that the applicant was not a qualified
injured worker under L.C. Sec. 139.5, alleging that the
applicant had no permanent disability or work restriction
barring him from returning to his usual and customary occu-
pation. |
The decisive factor in this case is the film, al-
though it is retained in the custody of the defendant, the |
factors which were sufficiently covered in the Judge's Opinion
(incorporated by reference‘herein), indicating the use of a
wheelbafrow, pick axe, and basketball playing, convincing
this Judge that the applicant's permanent disabiliéy’was non-
existent. The motion pictures, together with Dr. Vanderncot's
analysis that there were no objective findings (report of
June 13, 1983) and his opinion that there was no indication
that the applicant required any type of rehabilitation at all,
was persuasive 1n the Judge's findings against the applicant.
The defendant put the applicant through a vecational

rehabilitation program and the applicant secured a job on his own.
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PERCY SCULLARK - 80 LB 109-244 ~3-

He did not leave that job subsequently because of any phy-
sical inabilities or complaints, but merely because of a per-
sonality confrontation with management. This was a credi-
bility finding by the instant Judge. The fact that he had
left the subsequent employment for personal reasons was not
decisive in ‘the Judge's conclusion, but was merely cumula-
tive evidence that.the applicant was able to return to work
unimpeded by any significant permanent disability, and, in
fact, he did not leave the subsequent employment because of
any physical impairment or paysical complaints., This last
factor was also evidence tending to support a finding thatlthe
applicant essentially has no permanent disability. In the‘
original Findings and Award the Judge gave the applicant a
proéhylactic work restriction based upon defense Dr. Rhorer's
prescription against very héavy work. That restriction might
have been arguably proper when the Findings and Award issued
in July, 1982, but was certainly not proper when the matter
came before the Judge again in 1983.

The fact that the defendants voluntarily pfovided
the applicant with vocational rehabilitation services ini-
tially is certainly not conclusive. The defendant was merely
following Dr. Myron Koch's recommendations of prophylactically
‘Precluding the applicant from heavy lifting, repeated bending
an/or Stooping. Dr. Koch had recommended that rehabilitation

services be provided for the applicant, and they were. These

FORM - 19.11



PERCY SCULLARK - 80 LB 109-244 Y

services consisted of direct job placement efforts as well
as some on~the-job training. The results of the rehabilita-
tion services were not succeszul for the applicant. The
applicant secured his own job with Interparts, Inc. The .
applicant tried to convince the court that he left his
employment with Interparts, Inc., because of physical in-
ability to perform the job. Credible witnesses from Inter-
parts testified and convinced the trier of fact that the
applicant's story was not believable. In view of all the
evidence it was this Judge's decision that the applicant was
fully able to return to his usual and customary occupation
and that no realistic work restriction should have been ime-
posed. ‘That being the situation, the applicant then was
realistically not a qualified injured worker in the first
place. He was not even a motivated injured worker, as the
unsucceésful efforts of the rehabilitation vendor displayed.

III
RECOMDMENDATICH

It is respectfully recommencded that the Petition

for Reconsideration be d nled.
/C : TN
/ &4¢/Lué2?ﬂﬁﬁ { AN
MAURICE J. CAREY
UorkLrs' Compens ion Judge

SERVED BY MATIL ON ATTORNEYS OF RECORD.

Date: October 2L, 1983 7? :fndiz*““?2L¢Z?
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Ci3Z 10, &0 LB 109-24L
FERCY SCULLARK 7 VS. GARRETT CCRP.

VICRKERS' CCOIPENSATICH JUDGE: IMAURICE J. CAREY
DATE: September 20, 1983

C2INICT G DECISIOHN

At the hearing of Jlugust 15, 1983 the parties were allowed
15 days each for the filing of written Points and Authorities.

The defendant'c Foints and Authorities have been filed, but
the applicant's have nct arrived. ilevertheless, in accord-
ance with the disposition at the last hearing, the matter -
is ready for submission, and decision follows.

Findings and iAward originally issued in this case on

July 23, 1982 wherein the applicant was awarded a work
restriction against very heavy work, in accordance with
the opinion of Dr. William Rhorer, and after adjustment

for age and occupation, was awarded 14%% permanent disability,

equivalent to 33,307.50, payable forthwith. On the issue of
rehabilitation, wherein the applicant sought retroactive
benefits from September 1, 1981 to present and continuing,
it was found by the instant Judge that the applicant had
disqualified himself from further rehabilitation within the
purview of L.C. Sec. 139.5. The applicant filed Petition

 for Reconsideration challenging the court's denial of re-

habilitation. In its Opinion and Order Cranting Recon-
sideration and Decision After Reconsideration issued by

the Appeals Board on Qctober 8, 1982 the Board held that

the Rehabilitation Bureau's decision issued January 4, 1982
be reinstated. In its Decision and Order the Rehabilitatien
Bureau found that further services were warranted to the
applicant for his industrial injury; that a rehabilitation
plan had not been submitted and approved; that it was no
longer productive to the applicant to continue working with
the counselors of record; and that an independent vocational
evaluator would have to be appointed in order to review all
the records, meet with the applicant, and make further re-
commendations. The Bureau appointed as independent voca=~ -
tional evaluator, Ira Cohen. This was done and the reports
of Ira Cohen, the independent veocational evaluator, are now
in evidence.

- The parties appeared for trial on August 8, 1983, and the

issues set forth were as follows:
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PERCY SCULLARK -~ 80 LB 109-244 -2~

l. Petition to Reopen to reduce.

2. Appeal of rehabilitation and whether the
applicant was a qualified injured worker, and whether
further rehabilitation was appropriate.

3. Attorneys fees, and attorneys fees on
rehabilitation.

This Judge had an opportunity to listen to the applicant's
testimeny and the opportunity to evaluate his demeancr and
manner of testifying. This Judge was also able to review
the films taken of the applicant. It is this Judge's con-
sidered opinion that the applicant, having been observed
playing an active game of basketball, including running,
shooting baskets, etc., after observing the applicant move
a wheelbarrow and use a pickaxe, that the applicant is suf-
fering from no permanent disability whatsocever. In retro-
gpect, it was error to have granted the applicant a work
restriction in the first place, but we all make mistakes.
The applicant's contentionsto the contrary are rejected in
total, since this Judge is convinced that he lacks credi-
bility and believability; and for this purpose, in the
analysis and opinion of Dr. Jack Vandernoot in his report
of June 13, 1983, it is noted that there are no objective
findings. The applicant is not entitled to restrietion
against very heavy work, or even against very heavy lifting,
or any work restriction whatsoever. Therefore the defend-—
ant's Petition to Reopen to Reduce is granted, and the
applicant is awarded no permanent disability. The defend-
ant is entitled to credit for permanent disability benefits
advanced pursuant to the prior award.

On the issue of rehabilitation, Dr. Vandernoot's analysis
that there is no indication that the applicant requires any

- type of rehabilitation program seems reasonable. Defendant

originally considered the applicant a qualified injured’
worker and provided him with counseling and, pursuant to
the applicant's request, provided him with job placement.
The applicant obtained a subsequent job with Kerr Glass Co.
and left that job not because of any physical inabilities
or impairment but because he had a personality confronta-
tion with management. The applicant subsequently worked
for a friend who owns a janitorial service and lived at a
laundromat in return for providing sundry services around
the facility. According to Mr. Cohen's report dated May 12,
1583, the applicant refused to cooperate with vocational
training and placement on various grounds, including lack
of reliable transportation, and the allegation that the

. carrier was unwilling to pay him benefits during vocational

rehabilitation.
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The applicant's pre-injury job at Garrett Corp. was that

of a production machine operator, and the carrier provided
rehabilitation services through the offices of American
Rehabilitation lManagement in order to retrain the applicant
into his new occupation. At the applicant's request, as
noted above, he was given direct job placement efforts and

an attempt was made to put him onto an on-the-job program,
but all without success. The applicant obtained a job of

his own with Interparts, Inc., and left that Jjob for per-
sonal reasons’ unrelated to any physical incapacity despite
his allegation to the contrary that he could not fulfill

the alleged lifting requirements of the Jjob. As the Appeals
Board pointed out in its decision on the subject, leaving
the Interparts job did not in itself disqualify the applicant
from further rehabilitation services, i.e., whether the
employer had satisfied its obligation under L.C. Sec. 139.5.
The Rehabilitation Bureau in a Decision and Order issued on
May L, 1983, directed that temnporary disability benefits be -
provided the applicant from December 15, 1981, the date of
the conference at which further evaluation was ordered,
through planned completion or termination, less wages earned
on 2 wage loss basis and allowable liens, at the legal tem-
porary disability rate. The independent rehabilitation
evaluator, Mr. Cohen, presumed that the applicant had been
precluded from returning tc his usual and customary occupation
and was therefore to be comsidered a qualified injured worker.
The evaluator then proposed a rehabilitation plan, the de-
tails of which are in his reports in evidence. As pointed
out by the defendant in its Points and Authorities, the
remand by the Appeals Board was for the matter %o go to

the independent vocational evaluator with the question still
remaining as to whether the applicant was a qualified in-
jured worker and, if so, whether the defendant had complied
with its obligation to furnish vocational rehabilitation
Services. Based upon review of the entire record it is

this Judge’s considered opinion that the applicant is not

a qualified injured worker and never was one. The applicant
15 and alweys was, after he had reached a permanent and sta=-
tionary level and achieved the benefits of treatment, able
to return to his usual and customary occupation, i.e., to
his pre-injury job. The fact that the various medical reports
on file seem to be in contradiction to themselves is of no
matter since it is concluded that the doctors only had the
benefit of applicant's self-serving statements, z11 designed
Lo, T am sorry t6 say, exaggerate his symptoms and disability.
It requires no great depth of judicial knowledge or exten—
sive training for a Judse to evaluate a case by the use of

- jJust common ordinary eyesight and common ordinary sense.

- L . FORM 196.15




PERCY GCULLARK - 80 L3 109-244 =l

An applicant who can swing a pickaxe, pull a2 loaded vheel-
barrow, play an active gsame of basketball in competition
with others, and'do a series of repetitive bending, stooping,
Jumping and ruaning, does not suffer fronm any great per-
manent dicability. The applicant's protestaclons that he
cannot lift over 25~35 lbs.; that he can sit for only one

or two hours, and has difficulty in a confined area such

a8 a car; that he can stand but has problems in reaching,
leaning or stretching; can only do occasional squatting,
bending and stooping and twisting of his vody, must all be
taken with a grain of salt. As Dr. Vandernoot noted in

his June 13, 1983 report, the applicant has minimal dis—
ability. The applicant's pre-injury job was production
machine operator, a job which required certain dexterity,
all of which the applicant could very readily reassume.

In order to be a qualified injured worker within the mean-
ing of L.C. Sec. I26.5 the applicant must as a result of

his job injuries be incagable of returning to his usual

and customary occupation. It is clear from the foregoing
that the applicant” is not 2 qualified injured worker and

the defendant had no obligation as such to provide rehabili-
tation services or benefits. The faet that it voluntarily
did is no admission of liability and does not foreclose a
later ruling to the contrary, as this opinion represents.
The applicant has fooled many people in this case, includ-
ing the Judge in his prior decision. The applicant’'s whole
testimony lacked any credibility whatsoever. Accordingly
the applicant is denied the retroactive naintenance benefits
that he is seeking. Accordingly the employer has more than
satisfied its obligation under L.C. Sec. 139.5. Accordingly
the Rehabilitation Bureau's Order and Decision requiring
the payment of said retroactive benefits is rescinded and
overruled. In effect, a take nothing issues herein.

In addition, even though attorneys fees were earned both

in the normal issues and rehabilitation matter, there are

1o funds from which to make said payments. All sums paid

in attorneys fees arc not ordered to be repaid since they
viere for past services earned. No further attorieys fees are

awarded in this nmatter,

Workers' Compe

EM

FORM 196.16



™A WCABR
«+ 115
11-78)

7

w0ou T osp

LS I S 7 E

1)}

10
11
1z
13
14
15
16
17
18
1s
20
21
22
23
24
25
26
27

WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

Case No. 80 LB 109-24L4
PERCY SCULLARK,

Applicant ORDER GRANTTIHG PETITION
vs. TO REOPE: AND DECISTON
GARRETT CORP., permissibls THEREOI
self-iugured,
Defendant

Petitlon to Reopen for Zeduced Permanent Disability
Rating having been filed herein; all parties having appeared, and
the ‘matter having been regularly submitted, Honorable MAURICE J.
CARZY, WOrkers'.Compensation Judge, finds and orders as follows:

FLIDIIGS OF FACT ' -

1. Defendant’'s Petition to Reopen is granted.

2. Rehabilitation Bureau's Crder and Decision requiring
Payment of retroactive benefits is rescinded and ﬁverruled.

3. Defendant is entitled to credit for permanent
disability benefits advanced pursuant to pfior award herein.

L.  Applicant is not entitled toc further rehabilitation
serviées.

5. There are no funds from which attorneys fees may be
avarded.

CRDER
IT IS5 ORDERED that defendant's Petition to Recpen for

leduced Permanent disability, filed herein on May 31, 1983, be

-1-
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1l and is hereby granted. '
2 IT IS FURTHER CRDERZID that applicant take nothing. -
3
4 ’ . ‘
- vorkers' Com ation Jud !
5 WORKERS' compmﬁgu APPEALS’BOARD |
6
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13 SERVED BY MAIL Ol PARTIRS SHOWM
i4 Ol QFFICIAL ADDRESS RECCRD.

Date: September 21, 1983 By: Ué bW
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