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Attornsy for Applicant
Jamey Tellell, Esq.
|.AW OFFICES OF LESSING SOLOV

Altorney for Defendant - s s s

Courtney E. Nakatani, Esq.
KEGEL, TOBIN & TRUCE

An application having been filed herein; all parties having appeared and the
malter having been regularly submitled, the Honorable MARJORIE FIREMAN,
Warkers' Corepensation Administrative Law Judge, finds, awards, and orders as
foflows: |

FINDINGS OF.-FACT
1, Daniel MeCormick, born 1/21/62, did at Avaion, California,
on $24/30, susinin an injury to his feft minor thumb arising out of and occurring

i the course of employment as a plumber apprenlice, by Catalina Island

/4,
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Plurmbing, insured by Broadspire TPA for CIGA on behalf of Superior National

Insurance, in liquidalion.

2. The applicant’s claim for injury fo his psyche is batred by Labor

Corde §3208,3(d),

3. Applicant's varnings were sufflicient to establish average weekly earnings

nf $6B0.67, sufficlent to produce a temporary disability rate of $440.45 per week.

4. The injury caused temporary total disability peginning 3/25/00, to

anrt Including 6/30/00, payable at the weekly rate of $440,45 per week, less

credit far sums previously paid, |

£ The parlies stipulat_ed that the feft thumb injury caused permanent
disability of 17 percent equivalent to for the period of 8/14/03 to and including

126/04 1t $160.00 per week, in the total sufn of $7,922,00 paid to the applicant,

and the rest withheld as atlorney faeé,

{3. There is no basis for apportionment.

7. Further madical treatment is required to cure or relieve from the
effeots of the injury to his left (minor) thumib as preseribed by Rbbert Hunt, M.D., In hig
repurt dated 7/8/03

E}. Applicant secured necessary medicallegal services to cure or
rifiva flom the efiee!s of his injury payable as follows:

$30.00 {9 tha Law Offices of Lessing Solov.
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9. Bazed on the court's finding of additional temporary benefits due
the applicant based upon payments at the incorroct rate, the County of San Bernardino
Dapariment of Child Support Services is awarded its lien in the sum of $707.22, to be
dudueted Trom the benefils awardod.

10. The reasonable valuo of the services of applicant's attorney s
filteen porcant of the addilional temporary disability benefits awarded herein, payable
FariFraitty,

AWARD

AWARD 15 MADE In favor of Daniel McCormick against Broadspire as follows:

&) Temporary disability In accordance with Finding 4 above:

1y Permanent disability in accordance with Finding 5 above, less

atlorney’s foes in accordance with Finding 10 above;

() Apportionrent In accordance with Finding 6 above;

ti) Further medical trealment in accordance with Finding 7 above:

) Medical-lggal costs in accordance with Finding 8 above:

) Tho County of San Bernardino & Department of Child Care Support

Sarvices fioi is awarded In accordance with Finding 9 above;

Dl d/// /() ;” o — j?/ #MQE%@ ———_,

MARJ
Warkers' Compensation ALJ

Gerviea by mail on parlies as shown
on Offielad Adddreus Rtl{ o]
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A PETITION FOR REGONSIDERATION FROM THIS DECISION SHALL BE FILED
~ ONLY AT THE LOS ANGELES DISTRICT OFFICE
OF THE WORKERS' COMPENSATION APPEALS BOARD.
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CASE NUMBER: LAO 0780842
DAMEEL MeCNRIMICK VS, CATALINA ISLAND PLUMBING
HPFLICANT EMPLOYER
BROADSPIRE TPA FOR CIGA
ON BEHALF OF SUPERIOR
NATIONAL INSURANCE, IN
LIQUIDATION
INSURANCE COMPANY
WORKERS GOMPENSATION JUDGE: MARJORIE FIREMAN

DATE OF INJURY: March 24, 2000

OPINION ON DECISION

INJURY: PARTS OF THE BODY
Oefandant admits industital injury to applicant's left minor thumb.
Applicant also allegas injury 1o his psyche.

Based upon tha range of evidence before the court, including testimonial
atsd documantary evitdlence, it is found that applicant's claim for injury to his
peyohe is barred by Section 3208.3(d),

st the cowrl would note that the applicant was not deemed credible,
Whilts he appeared fikable and, from employment records with the City of Avalon,
ta alsa be o good, hard worker, his teslimony was full of inconsistencies and
copjradictuns. Me appeared to have a highly unreliable memary, and was riddled
with confuzion as to what dates he worked for this employer, or even who he was
emplayed by for his secondary jobs at any given time, With regard to his
eaployroant anly one thing was clear: He was employed full time by the City of
Avalod (not the defepdant in the Inslant action) as a maintenance worker for
fweive years, Wilh regard o the applicant’'s employment by the defendant in this
uclion, Calalina Island Plumbing, the waters were far murkier, At trial, the
npplicant flist tostified to knowing the owners, Jalme Montano and Jaime's father,
for over ten yoars, and working for them “dozens and dozens of times,” or even
“mutdrads of times”.  In fact, he claimed 1o have had so many jobs with them
thgl i was hard to papaint when he began working for them. He contended that
L had dono “at least a year's worlh of work® for thom during the last ten years.
{The court woulkt observe that this alleged "year's worth of work” was not long
snough to causs hin 1o remember the company hame, or distinguish them from

[
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anothier contracling company he worked for in Cataling, the Fine Line
Gonstruction Co, Tho Application for Adjudicalion and other legal pleadings,
Including a subpoena, wrongly named the employer as “Catalina Plumbing/Fine
Line Gonstruction,” even though the two companies appeared to have no
ralsdionship withs epch other, beyond being located on Catalina Island. The
WOIRE letter vought for Fine Line Construction located that business at a
separate address with a different insurance carrier.)

Alan tha times and numbors for his side jobs during the year before he
viiis injurid did nol add up. The applicant eslimated that he worked for Catatina
Fiumbhng at least a dozen times between 3/24/89 and 3/24/00, most of the jobs
for o couple days. He also worked for various other contractors beside Catalina
Hhimbing on sinvilar jobs. The jobs paid $100.00 per day. Yet during the year he
raceived about *$1,000.00, if that”, S

The timos testified to at deposition differed more drastically, He testified
that he had only worked for Catalina Plumbing for three days, and only one time.
When askod en page 22, "Did you ever work for Catalina Island before you were
hired [ Mareh 21, 20007, the applicant responded, “no.” When questioned
firther abouf Ids erployment history, he mentioned several other employers, but
Lo naver indicatod thal he had worked for Catalina Island Plumbing at other
limes, nor attempled to change hig answer after reviewing the deposition. Then,
b trind he tostifiend o hauling rubbish and performing back hoeing for Catalina
Istand Plumbing alter his thumb injury. This testimeny, too, was at odds with the
Answirs he gave at his deposilion,

{Tho applicant’s testirmony regarding his work history with Catalina Island
Flumbing was also rebutted by the testimony of ihe owner, Jaime Montano,
Applisant attorney ahjecled to the testimony of the employer as he was not listed
it MEC, This WCALJ believes that the teslimony was admissible under the
wrrapian sat forih in Kuykendall v WCAB (2000) 85 CCC 264, when the
applicant leslified al deposiiion that he had only been employed by Catalina
tstaned Pumblng anece, and al trial that he worked for them dozens of times.
Howoyar, evern absent the testimony of Mr. Montano, this WCALJ's findings
waodld have been the same based upon the multiple contradictions in the
ahpheant's vwn testimony and pleadings.)

The applicant's memory was equally faully with regard to other aspects of
his rwxdical history, especially those aspects which related 1o his alcoholism. (Not
cily didd tho applicant acknowledge at trial that he Is an alcoholic, but also
toatrnont reoards revealed that the applicant has a long history of chronic
alepiipt dependence and abuse dating back to his teenage years,) For instance,
ke forgel he was reprimanded at least three times by the City of Avalon for’
caming nta work drunk; originatly, he insisted that he had only been reprimanded
Tor coring B work late, not far coming te work drunk, Then, after being shown a
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ltlar whern e was roprirnanded for being late and accused of purchasing beer
for other ermployess, he asknowledged that he had 2 long term drinking problem.
He also acknowlodged that he had received a one day suspension for the
incident (although he still denied purchasing beer for coworkers). Another mema
in the Anral Roview from 1997 in the applicant's personnel file that Public
Wharks Director of the Gily of Avalon stated that the applicant had a “serious
pchilent with afcohol” which the Director feared could be “life threatening,” and
thedt he dliscussed (his with the applicant and recommended that the applicant
anroll in & rehab program. (A similar recommendaltion was made In 1990.) This
At only contradicts the applicant's inltial festimony that he had no memory of his
sinployer et tho Glly of Avalon recommending that he seek treatment for
nlcotiolism, bl alsa it contradicts the applicant's testimony that his alcohol
prablen was “minfimad” before his thumb injury of 3/24/00. '

To what extant long term alsohal and substance use affected his memory
aned thinking, this caurt can only speculate. But his recoliection differed
wiprificantty Information contained within the medical file, To give a few
exainptes: (1) e applicani denled that he told the doctors at the County USC
hostllal after he was aiiified there foliowing his thurnb injury that he had been
thirtking beor al lunch, oven though that is what the records reflected. {See Exh
L3): (2} ho adso denled that he told the doclars at the alcohol rehab center that he
nad problems with substanice abuse other than alcohol, even though the records
refigut That hio had problemns with marnijuana use as well (the applicant's excuse
was thal he did net baliave his marijuana use to be a problem); and (3) he denied
\eHing his rehah coungelors that his wifa was going 1o leave him if he did not stop
trinking, whergas the treatment records dermonstrate that this was precisely what
Fiey sxic], .

(As a sirle nate, the court would observe that the applicant's claim might
alsa i baned by Section 3203.3(b) as well, in light of his persenal history and
family history of aleohaliam, However, the sychiatric record has not been
completed, and the reports at hand fall o constitute substantial evidence. The
applicrnt's psychiatriat, Noel Lustig, M.D., Ph.D. still had the applicant totally
tamporarily disabled as of 8/6/04, and no P & S reports have been obtained. Dr, _
Lustiy's reporis also, however, appeared to cantain and reference erroneous
syiploms stermiming from his accepted thumb injury, such as difficulty
perfonning & fuli day at his ragular employmont with the City of Avalon and
gLl dysfinetion, which are not supporied by the rest of the psychiatric and
athapedic 1ecard. The defense psychialeist Gragory Marusak, M.D, evaluated
th applicant on 6/7/04. But he failed to analyze the case in light of either
disubilily pvaluation systern which might apply, either the elght waork functions,
rssrnuch as the applicant was roporied to be permanent and stationary in the
fiakd of oithoperlic medicine In 2004, or even the GAF, for injuries where a
pranvanent disability report had not issued before 1/1/05),
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The caurt i cognlzant both that the defendant carries the burden of proof
wilh regard to Section 3208,3(d} and that it is difficult fo prove a negative. This
WAL believes that the defendant met ite burden by: (1) bringing forth the
dapnsition testimony where the applicant Indicated that the Job where he injured
himmsell was thg only time that he worked for Catalina Island Plumbing; and (2)
gtomonsatrating af tial that the applicant's testimony was rife with inconsistencies
andl misrepresentalions, Moreover, when the applicant's testimony at trial proved
to nompletely conlradict his statements at deposition, the defendant offered the
cluplayer as' rebulial witness,

The fact is that even If tho applicant did work for the defendant on more
tharana pccasion, the court would have no way of knowing the number of times
the applicant was employed by Gatalina Plumbing, or for what periods of tirne, At
triwl the applicant changed his testimony to "dozens of times” or even "hundreds
of thimes," whetoas at deposilion he said only once. But it is beyond the powers of
this WOALJ Lo discern to what exlent the applicant was exaggerating, or
speaking waith o addied meimory, or simply confusing the jobs he performed for
Cataling Island Piumbing from those peiformed at Fine Line Construction, which
e erroneocusty heliovod was the same entity as the named employer,

. Further, this WCALJ does not believe that the wording of Section
B208.3(d) that he six months of employment need not be continuous absolves
the applicant of the need to have performed six months of actual employment. As
tlatod by the court in Wal-Mart, 68 Cal.Comp,Cases 1576 at 1580:

‘Although Section 3208.3, subdivision
(¢} does provide that the six months of
‘erplgyment’ need not be conlinuous,
we inlerpref the word to mean the
perforrmance of aclual service for the
employer, The courl there rejected the
aryument that an employee an disability
who retaing employiment status despite
not performing any service could be
fotnd to be emplayed for the requisite
gix maonth period, Employment for a

. single day per month dees not equal
‘perfarmance of actual service' for an
entire month, Therefore, in determining
whether applicant met the threshold sic
month employment requiremnent, the
WCJ must make an adequate record
which demonstrates the applicant
performed actual service for the Gity of
l.os Angeles for six monthis at the tims

L]

4



APR-21-2006 FRI 12:54 PM KEGEL TOBIN TRUCE

R
.r o

FAX NO. 213 383 8346

. el
) B

Patinek, 1,

L AD DIMRR

e Optg on Depi-atm

shie sustained her claimed Industrial
injury.”

Seq also LA, Unified School Dist. v Workers Cornp. Appeals Bd.
{Carpanter) (2004) 69 Cal.Comp.Cases 1048 (writ denied),

Hera there is no avidence that such employment occurred.

EARNINGS

Based upan applicant's testimony regarding his average yearly take for

coneyrent sployment and the wage informalion in Exh, 6, it is found that

e}ppliuauril‘ﬂ earing were sufficlent to establish average weekly earnings of
YEE0.67, suificient 1o produce a temporary disabllity rate of $ 440.45 per week.

YEMPORARY DISABILITY

Delendant has paid temporary disa bility during the period beginning
W25/00 10 wnd including 6/30/00, at & weekly rate of $120,00 per week. These
temporary disibiliity benefits were paid for the applicant’s orthopedic injuries.

Applicant conlends that he was paid temporary disability benefits at the
whhy rale. Based upon the cowrt's findings with regard to earnings in the section
abuva, il is found that the applicant was entitled to temparary {otal disability
benefits from 3/26/00 to and including 8/30/00, at a weekly rate of $440.45, less
croditior siims previously pald,

N Applisent claims termparary disabifity for the (additional) period beginning
HAR0A to and incfuding the present, and conlinuing, on a psychiatric basls,
Eraseil pon the courl's finding that the applicant's claim for psychiatric injury Is

- Birracl by Saction B208.3(d), no additional period of temporary disability is

aywarded herein,

PERMANENT BISABILITY

Tho parlics slipulaled to permanent disabilily on an orthopedic basis of
17%, which was paid at the rate of $160.00 per week for the period 8/14/03 fo
citd Including 7/26/04, with $7,922.00 paid to the applicant, and the rest withheld
an-attorney feas. From what this WCALJ could discern, there was no issLie as to
Ihe eelent of peranent disablity on an orthopedic basls, or the rate at which it
Wi paid,
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MEED FOR FURTHER MEDICAL TREATMENT
Based upon the medical repert of Robert Hunt, M.D., dated 7/8/03, it is

fuund thatl applicant is in nead of further medical treatment to cure or relieve from
1he eflncts of the Injury hergin to his feft (minor) thumb,

BELF-PROCURED MEDICAL TREATMENT AND MEDICAL-LEGAL COSTS

Bazed on the record at hand, it Is found that applicant Incurred necessary
madicak-tegal expense and cosls payable as foliows

$30.00 10 the Law Offices of Lessing Solav

HIEN OF DEPARTMENT OF CHILD SUPPORT SERVIGES

Brsed on the courl's finding of additional temporary benefits due the
applicant based upon payments at the incorrect rate, the County-of San
Hamarding Department of Child Support Services is awarded its lien in the sum
of WU! 22, Wy ha deducted from the benefits awarded,

FTTORNEY FEER

Basod on the WCAB Rules of Practice and Procedure, section 10775, and
o raiklelings far awarding atlomeys {ees found in Policy and Procedure Manual
Jricdex Mumber 6.8.4., a reasonable atlormney fee is found to be fifteen percent of
tho parmanent disability benefits awardod hereln, and fifteen percent of the
additional tempurary disahllity benefits awarded horem payable forthwith,

Disdey, “}f/féi/:'f“wl ) %
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MARJORIE‘FIREMAN -
- WORKERS’ COMPENSATION JUDGE
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