STATE OF CALIFORNIA
- WORKERS' COMPENSATION APPEALS BOARD

Case No. VNG 0233914
MARIANNE GRAY

Applicant
vs. FINDINGS AND ORDER

MARCH QF DIMES

PERINATAL ADVISORY COQUNCIL

FIREMAN'S FUND INSURANCE COMPANY
el

. Defendants.

Barry Saczman. amomney tor lien ciaimant. The Friedman Psychiamic Medicai Group

Kegei. Tobin & Truce. by Theodore C. Hanf. anomeys for derendant

This marer having been submiczed on the issues of restimron and to saike the report of
Independent Medical Examiner. il partes in agresment the Honorable SHARYIN LYNNE SALA.
workers' compensanon designee, finds and ordess as roilows:

FINDINGS QF FACT

|. Defendant pedrons for restmgon cf $2.300.00 previousiy paid pursuant 10 said lien of David
Friedman. M.D.. Independent Medical Examniner: on the contention that cermin pordons of e reporT.were
compurer generated, without input from e reporting doctors.

?.‘Based. upon lien ciaimane’s supuladon 4t tme of hearing. it is found that nefthercriterion (iif) or
{vi) were auphcable 10 the within report as perraining o biiling:

5. It is found that criterion (iv) does not apply © r.hé report as the: issue of causarion was expressly
excluded from the referral. the report does not directty address the issue of medicat caysarion and fails it to
render any opinion diereon. ) -

4. Itis found that the within report is entted to. a feerof 5750.00 plus a twenty-{lve percent
(25%) modifier; wowiling 3887.50 pius reasonabie expense for necessary diagnosuc wesung.

5. [tis found that Dr; Friedman billed defendant for clerical costs in the-amount of 3143.50 and
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that this expense is inciuded in the ordinary physician overhead. and that Dr: Friedman is not entded tw an
addifénal reimbursement for thar cost. Thatr cost is disallowed..

6. Itis found that Dr: Friedman is allowed the sum of 5300.00 for deposition fes caken on
November 10. 1996. o

7. Itis found thanccnam portons of the medical reporr of the [ndependent medical Exarniner,
David Friedman. M.D.. daed April 7, 1995, were compurer generared withour cognarive input of either
Dr: Friedman or Dr. Gieisinger: (See Cpinion onr Decision Pages 3 & 4)

3. Itisfound thersfore thar the medical report of Independant Medicai Examiner. David Friedman.
M.D.. dazed April 7, 1995, vioiates the requirements of Labor Code for a medical legal ¢valuadon. is
acm;:_ g in substandal vaine. and is therefore not admissibie and the preparer is not cnnried o te
compensared theretore.

9. It is found thar based upon facss eficited through depositon estmony and unavaiiabie thereto,

defendants made dmety objection o the bill and lien of David Friedman. M.D.. [ndependent Medical

' Examiner and pursuant to labor Code Secton 4625(b) are enuried o restimuon of ail overpayments.

10. Itis found. based upon the above unconmoverted stmrement tat defendant has paid 52.500.00
to date. and considerme the compensable fee for deposidon. it is found that the amount of said resumuon
shall be in the amount or 52.000.00.

ORDER.
[TIS ORDERED thar the Independent Medical Examiner's Report of April 7. 1995 of Dr. David

Friedman is not admissibie and the preparer-is not entitied to be compensated and therefore restitution is
ordered paid 1o defendaar in the sum of S2.000.00. |

Dated ac Van Nuys. Caiifornia.  July .- 1996

Filed and Served by mailon: - . _TMLW___
O ail interested partes HARYN LYNNE SALA

affected-on-above date. , WORKERS' COMPENSATION APPEALS BOARD
By C. Glagnimg
GRAY
page two
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APPBLICANT: MARIANNE GRAY

CASE NUMBER: VNC283814-
NEFENDANT: MARCH CF DIMES, PERINATAL ADVISORY CCUNGILL '

DATE OF INJURY:

“=qUDGE SHARYN LYNNE SALA --

OPINION ON DECISION

The casa in chief on the within matter was previously resalved
after irial by way of compromise and releasa. and the case was
submitted after hearing this date on Defendants Petition o Sirke
the report of IME David Friedman, M.D., dated 7 April, 1996, on the
contention that certair cfuciai gortions of the repart were camputer
genarated, without input ’from the regorting doctors, and. as sucn
were vioiative of Labor Cade §§4628(a) and 4528(c}. Defendant
further petitions for restitution of $2300.00 previously paid
gursuant to said liem. '

On her own motion, the WCJ aisc addressad the issue of the

billing rate.

ML-104 BILLING:
Lien ciaimant, Or. Friedman, billed Defendant $2437.50 for

madical examinatiorr and report. This amount was billed on the basis
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tfiat the raport qualified as a ML-104 repart, pursuant to Rules and

Reguiations §8795.
Based upon lien claimant's stipulation at time of hearing, it is

fqund that neither criterion (i) ar (vi} were applicable W@ the
within report.

Rased upon a review of the entire Board file, including the
nilling decument submitted by lien claimant, and dated 19 May,
1995, and listing Rules ana Reguiations §97%5(c) as.ihe sole basis

“w=sfqr the claim of extraordinary circumstances, the Medical.

-

Examination Referral, dated 3 February, 1995, which expressly
excluded causation as an issus ‘o te addressed by Or. Friedman. as
well as a review of the report itself, which, whniie discussing the
industrial strassors repor‘te;i by Applicant, does not directly address
she issus of medical causation and fails © render any aopinion
theregn. it is found that criterion (iv) does nat apply to the report
Cansequently, it is found that the within report is entitled to,

.at best a ML-103 status, which would enttle Or. Friedman t¢ a fee
of $750.00 plus a 25% modifier, :otalling $887.50 plus. rgasonable
expensas far necessary’ diagnostic testing.

‘' Dr. Friedman aisg billed Defendant for "cterical costs” in the

~amournt of $143.50.

Based upon stipulatiorr of lien claimant at the time of trial,
the sole basis for the clerical charge was that Dr. Friedman utlized
tha sarvices of an external clerical servicg to prepars tis repart.
Sased therean, and on the further finding that said niiling digd not

document he actual cast of said sarvicas. it is found that this

GRAY -2-
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e-xpense is included i the crd:nary physician averhead, anci that Or.
Sriedman is not entiffed to an additional reambursament for that

cost Cansequently, it is found that said amount is disallowsd.

DEPOSITION FEE:
Or. Friedman alsa sought a fee im the sumr of $300.00 far
depasition taken on 10 November, 1996.

Based upcn a review aof the antire Board file, it is found that

-..-ja_aaid deposition was heid at the express request of Defendant, that

‘Dr. Friedman expended time therefore, that he is cansequently

antitlad to a reasonable fee for that time, ang that $300.00 is a
reasonable fee therefore. Consequently, it is found that said fee is

therefore allowed..

ADMISSABILITY:

Based upon stpuiation of the parties, it is found that certain
partions of the medical repart of IME David ~riedman, dated 7 Apni,
1995, were computer generated without cognative input of eathar or. -
Friedman ar Or. Gieisinger. These portions inctude: '

. commencing page 20: heading: MMP! Test Results througir and
including heading: VALIDITY, and page 21: heading: ACTUARIAL
PROFILE INTERPRETATION, excapt for the last partial paragrapit.

Sasad upon stipuiation of the parties at the- time of hearing, it
is further found that:

egarding page 18: heading: AESULTS AND INTERPRETATION
QF LIMITED PSYCHOLOGICAL TESTING.

GRAY -3~
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- - 1[1' is routinely included in the reports of Dr. Friedman.

92 is always included in the repgrts of Or. Friecmarn.

Based uporr a review of the medical report of IME David
Friedman, M.0., dated 7 April, 1985, it is found that:

im forming his apinion of permanent disability, Or. Friedmam
substartially reiied an the psychoiogicai testihg: “

a major portion of the psychological testing relied uparr was

the MMPY;
the analysis of the rough scores of the MMP! were entreiy

.f- computer generated, without input oy aither Dr. Friedman aor DOr.
Gleisinger:

- nowhere in the report is there any indicatien that such results
were in fact computer analyzed, or any underlying credibility fﬁr
said computer analysis, to wit the credentials of the person ar
persons whno designed and/or generated the program and/or the
criteria upon which said program is dased:

there is na. showing that sither Or. Friedman or Or. Gleisingsr
i familiar witr the criterior upon whicht said computer analysis -y
mased, its validity factor, and whether or not it conforms o currant:
medical standards and accepted theory ang practice;
there is na showing in the report that the computer analyzed
- MMP! was independently verified for validity as to this. Applicant;
Dr. Friedman and Or. G!eiéingsr adapted. and reiied upomn said
computer generated analysis in forming their opinions;
the use and adoption without inguiry af sucir uncorroborated

GHRAY -l
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analysis throws into question the validity of the entre avaluation.
Based thereon, it is further found that although, givem a proper
foundation, such computer analysis might pravide & valid basis of
gvaluating said test scores, no such foundaticn- is pravided hereirm.
it is ‘herefore found that the medical report af IME Qavid
Eriedman, M.D., dated 7 April, 1995, viciates the requirements of
Labar Code for a medical legal avaluatiam, is 15ckirrgt_ im substantial
value, and is therefare not admissible, and the preparer is not

“=gaiitled to be compensated therefars. - -

- RESTITUTIONS
Defendant requests rastitution, pursuant to Labor Cods
§4625(b) of $2300.00 praviously paid. '

Based ugon a2 raview of the Soard file, it is found that: the
r within medical report, dated 7 April, 1995, signed 19 May, 1995, and
(re)signed at the request of the IMC on 28 June, 1995, v«;ras recaived
by. the: Board om approximately 19 July, 1995, at whictr time, per WCJ
arder dated 19 July, 1995, parties were: permittect 30 days in whictr
te notica cross-examinationr of the IME: said cross-examinatiom was
re&uestad by Defendant, and ardered. by the- Board by minuts ordsr orr
1g September; 1995 depaositions: of botty O Frigdrmarr and Or

,.\_ Gleisingsr were- takern am 10 November, 1995 based uporr facts
) alicited. througir depasition testimony and unavailable- prior theretd,
Nefendants filed = Motion to Strke and Matiorr far Restitutior o 7
Jecamber, 1995.

Sased thersorm, it is found that Defendants made: timeily
GHRAY -5~
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< abjection ta the bill andt lier of IME Davia Friedma, M.0., and
' F oursuant to Labor Code §4625(b) are entittect to restitution of al
averpaymeants |

Basad: uparr thes abave uncontraverted statement that Oefendant

1 has paid $2300.0C tx date and cansidering the compensable- fee far
| depasitiarm, it is found that the amount of saia restitutiorr shall be i

the- amaount of $2000.00.

- —

-
SHARYN LYNNESALA, WCJ
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