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25% percenc disabilicy shouid be 2rribuced o che psychiaaic injury which pea-
toner did not serde m efecuace che struory mandarce, :

However, we have concluded chis argument is noc sound. The proper focus
should be permanent disabilicy mcher than che cause thereof; permanent disabdii-
ty compensagion is paid for loss of earning abilicy (disability) cacier than che nju-
ty cusing such ioss. Peddoner was paid for the 2514 percent permanenc disabili~
ty when he sertled his daim for ail workers’ compensadon benedrs arising from
che heare and lung injury. Since che 2513 percenc permanenr diszoiiity was
caused by the hearr and lung injury, the seriement inciuded paymenc for such
disabilicy. In short, peddoner is not endded o cegover twice for che same disabil-
icy.

The dedsion upon reconsiderzdon of the Workers’ Compensadon Appezls
Boacd is afficned. ‘

Janwaey 23, 1932

CITY OF ANAHEIM, Pe=sdoner v. WORKERS COMPENSATION AP-
PEALS.BOARD OF THE STATE OF CALIFORNIA and FRED G. DA-
VIS, Repondenws.,

W.C.AB. No. 79 ANA 89483—Fred G. Davis, employes
Cvil No. 25688—Court of Appeal, Fourtit Appeilaze Distice, Divi-
sion 2
{128 Cal App. 3d 200, 150 Cal Rper. [32]
. COMPROMISE:AND RELEASE—An injured anployee's daim for workes” compensicion

2 beseds for i iileged camuldcive injury was bermed by an order 1pproving 3 Comprontise i0d e~

lense in 2 case involving die stme.imury bur for an esdier period where de saziement agreemmt

speciicaily provided diat it appiied m ail claims induding chase which could anse in the furure,
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4], . bt : :

Proceeding o review 2 dedsion of the Workess' Compensadon Appeals

_Bm:d&nding:hz:memployem&jnedammuhdveiniuryfmzp:ﬁodaf

dme following the zpproval of 2 Compromise and Release of 1 daim for die
same injury for an eadier period. Decision anmsiled.
For peddoner—Willizn P. Hopkins and Anchony G. Sashik

For respondent emuloyes—>Baziak and Winters, by David Bazisk

and Sech Kelsey
The Gy of Ansheim (cicy), legally uninsured, seeks review of an arder of

the Workerss' Compensation Appeais Board (Board) denying dry's peddon for
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reconsideradion and, in effect, determining chac during che period Jaouary 1,
1975, o March 27, 1979, Feed G, Davis (che apoticane), empioyed by che cicy
2s 2 police derscxive, suffered an induserial injucy “consiseing of colics.™ City con-
tends chac che 2ppiicanc’s cofics, which manifeses iself in recucrenc episodes of
acuce illness and disabilicy, did aoc develop or arise during che period Junuary 1,
1975, o March 27, 1979, buc, cacher, has exiseed since 1970 ac the lagese, un-
abaced, and thac dty was discharged foc all liabilicy on accoune of the requrrenc
episodes and acrendanc medical expense by 2 Board-approved compromise and
telease in 2 1974 warkess' compensadon case fled by the applicant. The dey's
concendons are sound, and the order of che Boacd will be annulled.

On June 18, 1974, some five years beforz filing che applicadon in che case .

ac bench, che applicanc fled chree refaced applicacions for adjudicacion of daim,
(74 ANA 52647, 52648 and 32649) in which, in the prindpal ‘claim, he al-
leged injury acising ouc of and in che course of his employmenc 1s 2 police officer
for che city during the period Sepcember 1960 Sepcember 1, 1974, © his
“seornach, incesdnes (colids) ind ocher incemmal, injuries” as a2 cesule of che
“{elmadonal sgesses and pressures of police work.”

The medical repoces submimed o che Board in connecton wich e 1974
eaim left no doubc but char the 2pplicant suffersd frorm colics, buc ic >as 2 mac-
ter of greac dispute as o whedher or noc his colids arose ouc of md ocoured in
e cousse of the employment. The 1974 daim was cesoived by 2 jeintc compro-
muse and raiease in che amoune of $16,430.70 which was ipproved by che
-Board a5 adequare by 20 arder daced March 28, 1977,

On Apdl 26, 1979, applicaat fled wich che Board an applicagion for adju-~
dicadon of ce presear daim (79 ANA 89483) aileging chae during sbe pertad
January 1, 1975 10 Mareh 27, 1979, he susmined an imjury, colicis, 28 che rasule
of sess and s@zin in his emsioymene. In due couse che maser was submiced
on documeneary evidencs, inciuding die medicai cepores of David Maclachian,
M.D., dared Ocrober ¢ and November 8, 1979, On Decamber 11, 1980, zne
WCAB Judge rendered an award in Zavor of che appiicanc based on 2 Anding
ehac during che period Januacy 1, 1975 o Macch 27, 1979, e applicanre sus-
zined injury arising qur of and in che course of his empioymene with the dry.
The awaed conmined ao ocder for paymenc, presurnzbly beczuse chte applicane
had lost a0 uncompensared dme from his employmenz. The award cead simpiy:
“1. Injury acising our of and in the course of said emnployment gasooincesdnal
<onsisting of colids. 2. Appiicane may be in nesd of further mediczl Teaement. 3.
Judisdicgon is reserved on actocney fess, chers being no 2pparenc sourcs for pay-
mene.” The supporting opinion of che WCAB Judge mad: “Based upoa che
medica| opinion of De. Maclachian, daced 10-4~79 2nd 11-8-79, appiicac's
colids is work celaced, ™

The dity peddoned for reconsiderzdon gn che same grounds asserted on re-
view,

FORM

85.11



N

b CALIFGRNIA COMPENSATION CASES (Volume 47

In his report w0 che Board recommending denial of che petition for tecansid-
eradon che WCAB Judge repeared in perdinenc parr chac Dr. MacLachlan was of
the opinion chac the applicanc’s colids was “work celaced” and then went on:
“Defendant refers  an Order approving Compromise and Relezse daced 3-28-
77. They (sic} contend chat chis Compromise ind Relese cogether widh che
award of December 11, 1980 in face gives che applicanc 2 duplicace award. The
defendancs (sic} fail o poine out one essendal face they (sic] were not 2 parry 22
the Compromsse and Release since ic involved the dides [sic] Workers' Compensa-
don insuror (sic} ar chac dme, Scars Compensadon [nsurance Fund, and che ap-
plicane. [n all progabilicy chey (sic] could have joined in che Compromise and
Release; apparendy chey (sic} chose not o, .. ." (Emphasis added.)

In i ocder denying reconsidesarion che Board adopeed and incorporaced by
reference che cepore of che WCAB Judge and in addidon scaced: ““The only ques-
doa befare us is whecher che scess of applicant’s employmenc afrer che period
covered by che compromise and release aggravaced his colids and coneributad ©
his need for medical weacment for the colids. The reporss of Dr. Maclachlan
jusdfy the finding chac smodonal scrass subsequenc 0 1974 has caused episodes
of 2ggravadion and disability. These spisodes wess induseial injuries and required
Medical ceaemene, Peddoner is aoe, moceover, prejudiced by chis award of Axr-
cher medicai qeamment nor can ic be unless a claim for some specific rezcment is
made. [f 2 daim for weaament is made, pecdoner will be encided o have a day
in CourT 0 present any rexsonable legal or facrual defense it may have againse

suchk a claim.”

Thus, in fuifillmenc of i obligagon o “scrs the svidence refied upon and
specify in demil che reasans for che dedsion” (Lab. Code, § 5908.5; Goyria v.
Workmen's Comp. App. Bd. (1970) 1 Cal 5d 889, 893 (35 Cal. Camp. Cases
27, 83 Cal. Rper. 591, 464 P.2d 47D, che Boacd gave thres reasons for is ded-
sion: (1) chac the dry was aoe aggrieved by cie ordes (2) chae the reports of Dr.
MacLachian constimee substangal evidencs “dize emodonal scess subseqiiazr o
1974 . .. caused episodes of aggravation and disaoilicy”™ which wers “induseal
injuties and cequiced medical Teomenc”; and (3) Oy incorporadon of che
WCAB Judge's repore, char the dry was ot 2 party © che compromise and ra-
lease resoiving the appiicanr’s 1974 ciaim for permanent diszbility benefits on
che basis of his cofids.

Befumccmidumgspcdﬁaﬂy&:emumnsgim by che Board for ixs
dedision, several poing require darificzrion. Firse, ciere is noc and never has be=
a0y question in chis cise (s disdnguished fom che 1974 case) bur chac che ap-~
pliceae’s colids condidon was “work calaced™ or nduseriaily cused. The crzy
does aoc contend 0 the conTary; ic contends chag the indusesial injury being as-
sem:din:h:'scz.scisdtesa.meindusuiziinjuryasdn::ssm:dbydzeappﬁm:in
che 1974 case and chac liabilicy for chat injury was inally dexarmined and adjudi-
ceed by che Board-approved compromise and release.
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Second. Board was miscaken in scadng chac che anly question befors it wag
“whether e swesy of applicanc’s employment after the period covessd by the
compromise and celease aggravaced his colids and conaibuced ¢ his nsed for
medical weenenc for the cofids.'” The compromise 2nd celease was on zhe form
prescibed by e Board (Form 15, Rev. 11 /74); it speciiqily caferrad g che
applicanr’'s daim of injucy co his “scomach, incestnes (colics)™; ic specfcaily
smaced thar che compromtise and reiease was "o cover ail aspec of che appli-
anc’s injury” and incorporaced che medicl cacord by raference; ic spedfcaily
purparted 0 sele and release che employer from labilicy oa ecount of il
daims “whether now known or ascertained, or which may hereafter adse or de-

velop as a resule of said injury™; and it specifically provided chac “{ulnpaid aad .

furrs medical and hospizal sxpense is to be assumed . . . solely by appiicane.”

An approved workers’ compensadon compromise and release resss “upon 2
higher plane chan a privace conmacrual release; it is a judgment, with ‘the same
force and effect as an award made afrer 2 full heasing.” ** (Josmson v.. Workmen's
Comp. App. Bd. (1970) 2 Cal. 3¢ 964, 973 (35 Cal. Comp. Cases 362, 88 Cal.
Rpa. 202, 471 P.2d 1002}, quodng from Raischell & Coszrell, Ine. v. Wors-
men's Comp. Agp. Bd. (1967) 249 Cal. App. 24 991, 997 (32 Cal. Comp. Cases
135, 58 Cal. Roer. 159)) Paymenc of 2 Board-approved comemmise 1ad r=-
lease cerminazes the fabilicy of che empioyer and iss insurancs carries aan acoouns
of the invoived injury, inciuding any liabilicy for increxsed disabilicy, uniess che
order approving the compromise and refease has for legal cause be=n vacyred.
obmsor v. Workmen's Camp. App. Bd., smpra, 2 Cal. 3d ax pp. 973-975; see
California Workmen's Compensadon Practies (Cone. Ed. Bar 1973) §§ 13.9,
13.40, op. 437438, 467; 1 Hanna, Califomia Law of Empioyes -Injuries 2ad
Worianen's Compensadon (2d ed. 1981) § 8.04(41.)

Sa even if the Board wers correcr thae De. MacLachian's [=pOrTS consttuted
subscandai evidence chas smodanal sess from che employment subsequent @
1974 “has caused episodes of zggravaricn 20d disadilicy,” it was sgll required
derermine whether the 2pplicanr’s cizim for such “aggravadon (of his colics con-
didon} and disabilicy” was bacred by the payment of che approved compromise
and release,

The Board's reference ©0 “the period coversd by che compromise ind c=-
lease”™ is presumably relaced co 2 provision in the chird page of the compromise
and release thar reads: “This compromise and celease is to cover che period of
employmenc with die Cry of Anaheim unal Seprember |, 1974 (che end of cov-
erage by Scare Compensadon Insuranes Fund).” Customasily the insurznce carri-
& prEpares 2 Compromuse and release 2ad in all probability the quoced provision
was inserced by-the cartier, Smee Compensadon [nsucancs Fund, so chac it would
be 2 maceer of record chac ic ceased insuring che city as of Sepcember 1, 1974,
whereas the compromise and reiease was execueed in March 1977, In any evenc,
however, in the absence of exminsic evidence of the incendon of che pardes,
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Board has miscaken che legal effect of the provision. [t is que chac che compro-
mise and release covered only the period of employment wich che dry ungl Sep-
tember 1, 1974, buc chac is precisely the period in which the injury occurred——in
which che applicanc’s colics condidon developed. The 1974 2pplicadon for adju-~
dicadon of claim spedifically aileged thar che applicane suffered injury co his
“scomach, incestines (colids)” during che period Seprember 1960 co Sepramber
L, 1974. The compromise and relese did ot purport  resgicr che release of
lability co disability manifesdng icself before Seprember 1, 1974. On the conaa-
ty, as previously noted, ic spedifically purporred o serde and o release and dis-
charge che empioyer and insurnce curier “from all daims and causes of acrion,
whether sow known or ascerrained, or which may hereafter arise or devefop a5 2
resule of said injury”” and spediically provided chac “{ulnpaid and Rimuce medical
and hospical expense is @ be assumed . . . solely by 2policanc.”

Tuming co che spedific reasons srced by che Board for is dedision, we reject
che asserdon chac the dty was aot aggrieved by che arder. While the dcy mighe
be endded in subsequenc procesdings o concese che need for any specifc fuctier
medical xeaemen, if che prasenc order wete w0 scand it would consdauce 1 bind-
ing determinadon chac the apolicant while smpioyed By che dry incurred 2a in-
duserial injury, coiids, during che period fom Jaauary 1, 1975 @ March 27,
1979. Such 2 dererminadion would aury with it ail the legal obligadon imposed
ot an employes for indusesial injury by the Workess” Compensaden A, includ-
ing futuse medical benefis which che decision of e Board appexss © have da-
werrnined o be required,

The Boacd’s conclusion chae che dry was 0ot 2 party o the cormpromise and
release muse 250 be refeceed. It is crue thac the compromise and cmiezse was not
signed by the dry, Sur che daim invoived 2 period of dme duzing which the Sty
carzied workess' compensadon Lability insuranes with Sare Compensanon Insuc-
ance Fund, and cie lacer =xecuted the compromise and relezse, There aa be 0o
* question bur char in doing 50 ic acted boch for imself and che dry.

The parges © the comrpromise ad reiease are designared in che upper left
pordon of the frse page as Fred G. Davis, applicing, the Gy of Anaheim, em-
ployer, and Stace Compensadon Insumnace Fund, insurance carmier. The compm-
mise and reiese rafers chroughous to “dhe partiss” and specifically rafers © “said
employer and insuranca caumier” ind in several places © “said empioyer and said -
insurance QTier ind each of ciem.” Addidonaily, in the chird gage sngded
“"REASON FOR COMPROMISE" numerous ceferences ars made 0 “che de-
fendans.”! The ippelladon “defendans,” which was cypewtite qather chan
preprinced, could only have had ceferener w0 boch Scace Compensadan [nsurance
Fund and che ary,

lg.g.. "“The defendancs coneend chaz ail of the dzimed disabilides are noc the sssuit of che

alleged injury,” “Defendancs conrend chac chey are sntitied o an apporticament of the residual
benefixs hevmn,” “The defeidant desice 1o buy disr peaca”
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Having cejecred che only ceason given by che Board for ics conclusion ciac
applicans’s present clawm is nor barred by che 1977 order approving che compro-
mise and celease, ic may be unnecessacy for us co resoive the quescion whether the
finding of a colicis injury durng che period January U, 1975, © March 27,
1979, s suoporeed by subscancal evidence. However, inasmuch as che quesdon
may acise i fucther proczadings before che Board, we procesd @ do so. (CF.
Code Civ. Proc., § 43.) '

As previously mendoned, che quesdon of wiether or aac che 2pplicaac’s co-
lics arose ouc of and in che course of his employmeot is aoe dispuced. [n respect
0 the substandal evidence problem, che cideal quesdon is whesher che colics

cendidon from which che dhe applicane now suffers arose or developed during the
period January 1, 1975, o March 27, 1979, or during che earlies pericd aileged

by the applicanc in his 1974 daim, Sepeember 1960 to Sepeernber 1, 1974, Dr.
MacTachlan’s repores upon which che Board placed exclusive celiance conclusive-
ly eszablish chac che applicane’s pessent wicerative coiitis condidoa acose and de-
veloped berwesn 19G8 and 1972'2ad has condnued unabared from chae dme @
dhe presenc. Those facss are also condemed by evidence presenced by che appi-
ane himself,

Thres cepoees of Dr. Maclachlan wers received inco evidenes: 3 fve-page
report dared Qcrober 4, 1979 (che frsc Qcrober 4 repor); 3 two-gage repore 2iso
daced Ocraber 4, 1979 (che second Ocrober 4 report); and a chres-page raport
daced November 8, 1979 (the November § report). Partinens pordons of the
frse Qcrober 4 reporr cead: “Mr. Davis was eaamined in my office Oczober 1,
1979. He staced chac he has condnued @ work reguiardy bue has suffeced from
high biood pressure 2nd ulceracive colids. . . . {1} He has had colids onsersng in
1968 wich the deveiopment of bicod in 1972. Iz 1972 he saw 2 gascroencezoio-
gise, Docror Baseo, and following 2 wockup, was diagnosed a5 having viceradve
coligs. He was cmaced ac dhac dme wich Cordisone enemas wich fairly good e~
sponse ziong with Azuifidine and supportive measurss, He fas sad conrinzous
problems with bis slcerasive colicis since 1968, He bas times when bis alcerasive
cofizis is guieter than at other times bur atweys har seme degree of difficuity. Cuc-
tendly he has gamping, abdominal bicadng, ind 2 sedes of howel movements
abour twice 1 week, The bowels may move very briskly, as many as six o cwelve
dmes, during 2 day of activity wich his colitis. The firse bowel movernent tends
be soiid, chersafter, the bowels are loose and expiosive. [n berwesn esisodas of
colids acavicy, he averzges cwo m chres bowel movemenss chac are formed each
day without pain or bloatng. He har sad na blaed recently in the lass several
years. ... (1} The padent . .. has uiceragve colids which is a disease process of
his large bowel which resuics in dizrrhes, bowed spasn, and gas. This disease pro-
=3 basically cuses chese symoptoms. As times of emational siress, :bese sympioms
will be aggravared. Emodonal soesses aggravace che sympcoms bue do noc cuse
the disease. The padenc’'s emodonal soesses ac work do appear o aggravace his
bowet symproms. In chis rezard 2 change of work circumscances would be indi-
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cared. It would be advisable @ be in 2 work sicuadgon with less emodonal soess~
es.” {Emphasis added.)

The second Ocrober 4 cepore reads in pervinenr pare: ““The padienc has . . .
been diagnosed by Docror Oxman as having spasdic colids. This dizgnosis has
been made by Docror Oxman even in che face of 2 dizgnosis of uiceracve colids
thar chie padenc scaces historically chac he has. The patiens historically has bad
large quantities of blood in is 1100l and has been treared by a gastroenternlagiss
sver a prolonged period of time for uicerative colitis. He even cakes medicasons
specifically for ulceracive colicis. In che face of cthis evidence Docror Oxman's di-
agnosts of spastic colids is unsupported and untenable, [ disagree compeleraiy,
the padenc’s cecords disagree, the padenc’s gaswoencerologise disagress, che pa-
tenc’s histary and the way he has been ceaced is 2 cocal vardiance from such 3

- diagnosis made by Doctoc Oxman. The padenc’s aqus diagnosis is ulceradve coli-

ds. [ have gone inco this in my earlier leccer.” (Emphasis added.)

The November 8 cepore is perhaps che mose pertinenc of 2ll and concuins 3
teview of reparts from the applicanc’s physicians from June 1970 diough De-
cernber 2, 1976. The repore ceads in pertinent pare: “"(The} ficsc cecord reviewed
was char from Dominic Bosco, daced Jzre 19, 1970. Ac thac dme the sagenc
had diarrhes and mucous in his scools. His blood prassure was described s only
miidly fabile. He was markedly obese, The inidal imprassion was chac of mucous
cofigs. A furcher communicarion from Dr. Bosco, daced Ocrober 5, [973, shows
chaz he cecords 2 blood pressure from November 30, 1971, as being 170/110.
Ar the time, the patiens was baving difficulties and rectal bleeding and dizrrvea.
Apparendy, subsequent bicod pressures were not remarkable, since a0 nomdon

| was made. The patient had a record of Tare-ups of diarrbes, mucous znd blood in

bis stools and addominad cramping throughous the period from 1970 0 1973. He
was found o have procrits on sigmoidoscopy in 1971. The diagnosis was made
Of recurring uiczranive colics, He was pizced on spedfic cherapy for ulcerzcve
colidis, including 2 course of cortisone enemas. Dr. Bawo fels tbar :be pasiens's
work circumsiances and. ibe emotional rireses were affecring his ulcerative colizis
and aggravaiing iz, [t was his imprassion ac the dme char the pagent could con-
Snue on Wich his present empioyment, and she pasiens's Aare-aps of bis uicerative
colizis were self-limiving 2nd easily improved with actve cherapy. ... (1] The
nexe rmeord is chac of Dr. Edward Dickstein, daced Sepremser 19, 1975, His
biood ‘pressure was 140/80, and the dizgnosis was wiceracive cofids. He feic chac
emoucnal sresses would aggravace che padent's ulcsrarive colids and chac e
padient should noc be sxposed t0 any ematdiona| swasses. He considered the Datiems
frarionary for rating purpeses regarding his sicerasive colicis. . . . [T] The nex co-
pore is trom DCr. Padova, daced Decemser 2, 1976, approximarcely cwo monchs
after De. Dickscein’s evaluadon. The blood pressure was 140,96, which would
be considered fairly normal in such an obese individual, wich 2 large arm. He faft
tbas the patiens's ulcerative colisis was permanens and stationary for rating pure
poses. ... () The records . . . identify thas he pasiens bas had slcerative colitis,
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which bas been present since 1969 and. bas been relasive stable in recens years, (11
As 1 resule of 2 review of these racords, my opinions passed in my previous lecer

y

0 you would rermain unchanged.” (Emphasis 2dded.)

The last iralicized smatement in Dr. Maclachlan’s reporr of November 8,
1979, sucdnctdy sums up whar is esmblished by his repores 2nd those he re-
viewed, "thar the padent has had ulcerative colicis, which has been present since
1969 and has been reladvely smble in racene years.”

Dr. Maclachian’s conclusion is confirmed by the report of De. Dorminic L.
Bosco, dared January 22, 1980, submictad by the applicanc, Ir scees: “Fred Da~
vis has been seen by me off and an since 1970 for weacnent of 2 spastc colon.
During t4is period of time be has bad episodes of acute illness ane 0 swo days per
montbs.” (Emphasis added.)

The evidence establishes char berwesn 1968 and Seprember 1, 1974, che
applicant developed an ulceradive colitis condigion thar is recurrenc in nacure, chace

: I, ir dares up and causes acure iliness and disability in periods of soess. This is
the induserial injury chat was sexied by the compromise and release approved by
the Board in 1977. There is a0 subszandiai evidencs of 2 gew colids injury in the
| ‘ petiod Jaauary 1, 1975, w0 March 27, 1979, Flare-ups during the period Jaou-
| ™, - ary 1, 1975, fo March 27, 1979, of 2 rscurrenc eolids condigon thac arose and
o developed prior w0 Seprember 1, 1974, canno be convereed inro a “new' injury

w avoid che effect of the eaclier Board-approved compromise and reiezse.

The order of che Board is anm.ﬂlcd.

Kaufman, ],
We concuc:
- Mortis, Acung P.J.
Tamuez, J.*

Januacy 25, 1982

CITY OF SANTA ANA, Peddoner v. WORKERS' COMPENSATION AP-
PEALS BOARD OF THE STATE OF CALIFORNIA and THOMAS
TAYLOR, Respondenss.

W.C.A.B. Nos. 78 VN 76416 and 78 VN 76417—Thomas E. Tay-
lot, employee

Givil No. 25973=Courr of Appeal, Fourth Appellace Dismicr, Divie
sion 2

* Revired Associace Jussice of the Coure of Appeal siting under assignment by the Chairper-
son of the Judicial Councii. =
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